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Preface


The following guidelines were promulgated by the Indigent Defense Committee of the Alabama State Bar, and adopted by the Board of Bar Commissioners of the Alabama State Bar on November 2, 1990 to assist and guide lawyers throughout the state with respect to billing procedures in cases in which they are appointed by the court to represent persons accused of crimes who have also been determined to be indigent.  It is the hope of the Alabama State Bar that these guidelines will provide guidance to lawyers and serve as a standard by which questionable conduct can be judged.


Those lawyers who follow the letter and spirit of these guidelines will be protected from charges of impropriety; those who do not will have no added protection from charges to the contrary.  In short, these guidelines, though designed chiefly to aid and assist members of the bar, also stand as this association’s self-policing mechanism for questionable fee practices.


The Alabama State Bar expresses its sincere appreciation to those who dedicate themselves to the representation of those who do not have the means to hire a lawyer.  At the same time, it cautions anyone who attempts to take advantage either of their clients or the State of Alabama (by practices such as double billing), that abuses of this honorable system will not be tolerated.

Activities are to be separately listed


All activities for which compensation is claimed shall be separately listed on contemporaneous time records.  In order to receive payment, activities must be listed in the appropriate spaced in the Fee Declaration Form or, if contemporaneous time records are kept in a manner that conforms to the Fee Declaration Form, the contemporaneous records themselves may be attached to the Fee Declaration Form.

Standard time reporting

All time shall be declared increments of 0.1 hour (six minutes).  Counsel may bill for time spent under six minutes at a minimum rate of 0.1.
Telephone Calls

The purpose, not substance, of telephone calls should be briefly specified, for example, “Telephone call to defendant’s brother re: raising bail” or “Telephone call to defendant re: trial date.”

Each call should be separately listed (on the contemporaneous time records, not on the Fee Declaration Form).

Mileage

The rate for mileage shall conform to § 36-7-22, Code of Alabama 1975.  This rate is 25 cents per mile.  (See notes.)

Expenses

Certain expenses must be approved by the appointing judge prior to the time they are incurred.  Section 15-12-21(d), Code of Alabama 1975.  A general definition of expenses is impractical.  Therefore, a definition is given by way of what is and what is not an expense which requires approval prior to being incurred.  Counsel should file the appropriate motion in cases of uncertainty.  In cases where court approval is required, counsel shall file a copy of the court’s pre-trial order along with the Fee Declaration Form in order to obtain reimbursement.

The following are examples of expenses which do require approval prior to being incurred:

A. Private investigators;

B. Expert witnesses;

C. Transcripts of trials or hearings not otherwise available;

D. Interpreters;

E. Scientific tests.

      The following are examples of expenses which do not require approval prior to being incurred:

A. Copying (limited to 25 cents per copy, except in extraordinary circumstances);

B. Long distance telephone calls;

C. Travel.

Opening and closing case files

Counsel may bill for this activity, but the maximum time which may be billed (for opening and closing combines) is 0.5 hour (30 minutes).

Travel time to and from court


Travel time to and from court appearances should be billed as out-of-court time, except under the following circumstances where it may not be claimed:


A:  Travel time to arraignment when counsel is not assigned a defendant prior to arraignment; and,

B. Travel time to arraignment when counsel is not assigned a defendant prior to arraignment, but counsel fails to file a waiver of arraignment (where “waiver” is provided by local law or otherwise) without just reason.  Examples of just reasons for failing to file a waiver are that the client refused to waive arraignment or that counsel could not locate client prior to arraignment, etc.
If travel time involves more than one case, it should be divided equally among the cases, e.g., if two cases are involved, one-half of the travel time should be billed to each case.

Arraignment

Only the actual time spent arraigning a defendant is compensable unless counsel is assigned a client prior to arraignment and counsel is required to wait due to circumstances beyond his control.  Such waiting time may be billed as in-court time and should be noted as such on the Fee Declaration Form.

Hearings and trials of co-defendants or directly related cases

Attendance at the hearings and trials of codefendants or cases directly related to your clients should be billed as out-of-court time, and your attendance should be justified by an attachment to the declaration.  However, in cases where a co-defendant’s case has been consolidated with your case, in-court activities may be billed as in-court hours.  Attendance at a trial in which a client is called as a witness against another person charged in the same or related case may be billed as in-court hours, provided that the period of time billed is for the period of client testimony only.

Preliminary hearings

An appearance at your client’s preliminary hearing should be billed as in-court time even in the event you are proffered the State’s witnesses for interview and the preliminary hearing is thereafter waived.  However, interviewing witnessed after your client’s preliminary hearing is concluded should be billed as out-of-court time.  Waiting time required by circumstances beyond counsel’s control may be billed as in-court time and should be noted as such on the Fee Declaration Form.

Law clerks, paralegals and associates


Time spent by qualified law clerks and paralegals working at your direction should be billed at one-half of the hourly out-of-court rate, and the name of the law clerk or paralegal should be noted on the declaration.  Time spent by qualified associates working at your direction should be billed at the statutory rate, provided that (a) the associate’s assistance was required by circumstances beyond your control and (b) the name of the associate is noted on the declaration.  An associate will not be permitted to serve as lead counsel without prior approval from the court.

Actual time records

Actual time records, notations, or memorandums shall be maintained contemporaneously.

Total billing is required

A declaration should not be filed until the case has reached conclusion, e.g., it is not permissible to file a declaration after preliminary hearing where the defendant has been bound over and been indicted.

When, however, a client fails to appear or absconds, a declaration may be filed 60 days thereafter.  Similarly, if new counsel is appointed or retained, a declaration may be filed immediately.  However, the continuity of counsel provided by statute is to be strictly adhered to and should be departed from only in those cases in which it is absolutely necessary to have new counsel.

Separate declarations are required in multiple charge cases

In the past, it has been the normal practice to file a separate Fee Declaration Form for each separate case number in cases involving multiple counts, defendants, and/or indictments.  That was prior to joiner and consolidation under the new Temporary Rules of Criminal Procedure.  These cases should no longer be treated separately, but rather should be billed in the following manner.


All cases arising out of the same transaction shall be billed as one case.  For example, if a client is charged with breaking and entering and burglary of the same dwelling, and the cases are joined, they shall be treated as one case, If, at the initiation of the proceedings, the cases were listed separately, simply list the additional case number on the Fee Declaration Form with an explanation that the cases were consolidated.


In contrast, if cases arise out of separate transactions, they may be billed individually; even if they have been consolidated, they may be billed separately.

Double billing will not be tolerated under any circumstances.  Therefore, if you are billing for more than one case, be careful not to charge for the same work more than once. 


Finally, though payment will be permitted for new trial motions and like proceedings, including sentencing, all such billing shall be treated as trial billing rather than post-conviction billing.

“In-court” versus “out-of-court” time

Consistent with sections VIII and X, supra, all waiting time at the courthouse for a scheduled court appearance caused by circumstances beyond counsel’s control may be billed as in-court time and should be noted as such on the Fee Declaration Form, i.e., that portion of the total in-court hours which reflects necessary waiting time should be specifically noted as “waiting time” on the Fee Declaration Form.
Fees collected from the client

Any fees or expense money collected from the client (or from anyone on the client’s behalf) before, during, or after working the case for which the counsel has been appointed, shall be reported.  All amounts received shall be deducted from the amount finally paid to the lawyer.


In the event of changed circumstances (i.e., the client becomes able to retain counsel or secures outside assistance to retain counsel), counsel shall immediately notify the court that he/she has been retained, and the appointment shall be withdrawn.  Retained counsel will not be required to file a Fee Declaration Form, because no state funds will be paid.
Note:  The mileage rate now changes on January 1st of each year according to the mileage reimbursement rate allowed by the Internal Revenue Service.  The rates are as follow:
01/01/2009
55 cents per mile

07/01/2008
58.5 cents per mile

01/01/2008
50.5 cents per mile

01/01/2007
48.5 cents per mile

01/01/2006
44.5 cents per mile

09/01/2005
48.5 cents per mile

01/01/2005
40.5 cents per mile

01/01/2004
37.5 cents per mile
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